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1. Executive summary  
 
1.1 The Localism Act includes a new ‘Community Right to Challenge’, 

which came into force on 27 June 2012. The Right to Challenge will 
allow voluntary and community bodies, charities, parish councils, and 
groups of 2 or more local authority staff to express an interest in the 
running of services that the Council currently provides. This report 
sets out a proposed process for responding to Expressions of Interest 
(EOIs) from relevant bodies. There is limited scope for local flexibility 
in implementing the Right to Challenge, other than in setting a 
‘window’ when the authority will accept the submission of EOIs. It is 
recommended that the Council adopts an annual window in June and 
July, commencing in 2013. 

 
2. Recommendations  
 
2.1 The Executive Councillor is recommended to: 
 

a) Approve the process set out at Appendix 2 for responding to 
Expressions of Interest under the Right to Challenge. 

b) Agree an annual window in June and July for accepting submission 
of Expressions of Interest under the Right to Challenge, 
commencing in June 2013.  
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3. Background  
 
The Community Right to Challenge  
 
3.1 The Localism Act became law in November 2011. The Act includes a 

new  ‘Community Right to Challenge’, which will allow voluntary and 
community bodies, charities, parish councils, and groups of 2 or more 
local authority staff to bid to express an interest in the running of 
services that the Council currently provides.  

 
3.2 The proposed implementation date for the Right to Challenge has 

changed on a number of occasions, but the Department for 
Communities and Local Government (DCLG) announced on 27 May 
2012 that the Right will come into force on 27 June 2012.  On the 
same date it published statutory guidance and laid regulations 
Parliament, which define key aspects of the scheme. 

 
3.3 Under the Right to Challenge, relevant bodies can submit a written 

Expression of Interest (EOI) in running a service, which the local 
authority is required to consider and respond to. If the local authority 
accepts the EOI, it must run an open procurement exercise, which the 
challenging body can participate in, alongside other organisations, 
including private companies. This procurement exercise must comply 
with existing legislation and requirements regarding procurement. 

 
3.4 The Right to Challenge applies to both services that a local authority 

delivers directly itself and those which it delivers through contracts 
with external providers. The Right to Challenge applies to all local 
authority services, with the exception of:  

 
• services provided by the authority for named individuals with 

complex individual health or social care needs.  
• services commissioned in conjunction with the health service and 

services commissioned by an NHS body on behalf of the local 
authority, which are excluded until April 2014 to allow NHS 
commissioners to become operational.  

  
3.5 The statutory guidance draws a distinction between services provided 

by local authorities, which are subject to the Right, and statutory 
decision-making functions, which are not. It gives the example of the 
determination of planning applications as a function that would be 
excluded, but suggests that the processing of planning applications 
would not be. 
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3.6 The legislation permits challenges relating to whole services or 

elements of existing services.  Challenges could therefore relate to 
parts of a service, services delivered within a specific geographical 
area, or services accessed by particular user groups. 

 
3.7 The regulations specify a number of grounds under which a local 

authority can reject an EOI, and defines the information that must be 
provided in an EOI to enable the Council to reach a decision. These 
are listed at Appendix 1. 

 
3.8 If the local authority believes it would otherwise reject an EOI, it can 

ask for further information to inform its decision or seek to agree a 
modification to the EOI with the challenging body. For example, if the 
EOI includes an element of a service that the Council has already 
agreed to stop, the Council may wish to modify the EOI so that it 
relates to those elements of the service that will be continued.   

 
A Cambridge City Council approach to the Right to Challenge  
 
3.9 The Right to Challenge coincides with the interest the Council has had 

in strengthening local communities by devolving responsibilities to 
them for managing community facilities. On this basis, for example, 
the Trumpington Residents Association currently manages King 
George V Pavilion on behalf of the Council.  The Council will continue 
to explore such opportunities in future and the Right to Challenge may 
help to highlight the potential for other similar ventures. 

 
3.10 The Council has also historically chosen to invite tenders from the 

open market, i.e. from commercial and not-for-profit providers, for the 
delivery of selected other services, where the overall gain in terms of 
cost, service or the access to specialist expertise has been judged to 
justify it. Such proactive initiatives remain open to the Council in the 
future. EOIs under the Right to Challenge have the potential to trigger 
a process of open-market tendering in the same way, but only if the 
instigating organisation (which must be a voluntary or community 
body, charity or group of local authority employees) has the necessary 
capacity and financial resources to deliver the service, which will 
require careful evaluation first. 

 
3.11 Further to this, the Right to Challenge regulations require EOIs to 

include details of how the proposal will "promote the social, economic 
or environmental wellbeing of the authority's area", which must be 
taken into account both in considering whether to accept an EOI, and 
as part of any procurement process which may follow. Local 
authorities are already obliged to consider social, environmental and 
economic impacts under the existing Best Value Duty and the Public 
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Services (Social Value) Act 2012 allows Councils to include these 
benefits in tender specifications. 

 
3.12 As has been the case in the past, the Council will carefully consider 

the potential impact of an EOI on its ability to achieve Best Value, 
taking into account the council-wide costs that could result from any 
fragmentation of individual services or operations.  

 
 
A process for responding to the Right to Challenge 
 
3.13 The provisions relating to the Right to Challenge are very prescriptive 

and there is limited scope for local flexibility in implementing the 
scheme. One area where the legislation allows the Council discretion 
is in specifying periods when it will accept the submission of EOIs. If a 
local authority does not specify such a ‘window’, then it must consider 
challenges whenever they are submitted. The Council can specify a 
single window for all services, or different windows for different 
services.  

 
3.14 It is recommended that the Council should specify an annual window 

for all services, because this would: 
 

• provide clarity for challenging bodies and Council services on when 
EOIs will be accepted. 

• allow the Council to manage the flow of EOIs that it receives and 
ensure that it has the capacity to respond to them. 

• ensure that the decision-making timetable for EOIs is aligned with 
the Council’s budget setting, decision-making and procurement 
cycles.  

• allow services to consider the merits or impact of all the EOIs 
alongside one another. This would be particularly important in the 
event that a number of EOIs are submitted for the same service, or 
different elements of the same service. 

 
3.15 Following consideration of a number of options, it is recommended 

that the annual window should be in June and July, as this would align 
best with existing budgetary, procurement and decision-making 
cycles. It is proposed that the first ‘window’ would be in June and July 
2013, as it is too late to set window in June and July 2012, and this 
will give the Council and challenging bodies an opportunity to prepare.  
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3.16 More detailed proposals for a process for responding to Expressions 
of Interest are set out at Appendix 2, but it is recommended that the 
key stages would include:  

 
1. An annual two-month window for submission of EOIs in June and 

July.   
2. Decisions to be reached on EOIs by the Executive Councillor in the 

following January Committee cycle. For simpler EOIs, it may be 
possible to reach a decision sooner than this, potentially in the 
October Committee cycle. This decision-making timetable would 
allow consideration of an EOI to be factored into the budget 
process during the Autumn.  

3. If an EOI is accepted in the January Committee cycle for a service 
which is currently delivered directly by the Council, the procurement 
exercise would begin in the following April. Where the Council has 
an existing contract with a third party to deliver the service on its 
behalf, the procurement exercise would begin at an appropriate 
date before the end of the contract. Depending on the length of the 
contract, there might be a period of a number of years between the 
decision to accept an EOI and the commencement of a 
procurement exercise. 

 
3.17 In the event that a procurement process is triggered for a service that 

the Council currently provides directly, the existing service will not be 
able to submit a legal tender or enter into a contract with the council 
because it is not an independent legal entity. However, in this 
situation, Council services will be advised to submit a proposal setting 
out how they would meet the criteria in the tender specification for the 
new service. This will enable tenders from other providers to be 
compared with the cost and standards of service offered by the 
existing Council-run service.  

 
4. Implications  
 
(a) Financial Implications 
 
4.1 The Right to Challenge could have significant financial implications for 

the Council. Depending on the number of EOIs that the Council 
receives, a large amount of staff time could be devoted to processing 
and assessing EOIs and administering procurement exercises 
resulting from the acceptance of EOIs. The Right to Challenge could 
also result in a greater number of Council services being subject to 
procurement exercises in which external providers are able to bid. It is 
difficult to predict the financial impact of accepting any of these 
tenders, but as outlined at 3.12, the Council would need to give due 
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consideration to achieving Best Value when making decisions on 
future service delivery. 

 
(b) Staffing Implications    
 
4.2 As outlined at 4.1, depending on the number of EOIs that the Council 

receives an annual basis, a significant amount of staff time could be  
required to process and assess EOIs and administer procurement 
exercises resulting from the acceptance of an EOIs. If the Council 
adopts an annual window for accepting submissions, this would 
particularly impact on staff capacity across the organisation, as all 
EOIs would need to be assessed over the same period.  

 
4.3 If an EOI submitted under the Right to Challenge is accepted, it will be 

important to engage with local authority employees in the existing 
service. Existing staff communication and engagement channels 
would need to be used and the level of engagement would need to be 
proportionate to the size of the service and number of employees 
potentially affected.  

 
(c) Equal Opportunities Implications 
 
4.4 An Equality Impact Assessment has been carried out and no specific 

negative impacts have been identified for the proposed process for 
responding to the Right to Challenge. The key assessment findings 
included: 

 
• The equalities impacts of individual EOIs will need to be considered 

on a case-by-case basis. As part of the decision-making process 
for each proposal an EqIA will be completed which would include 
an assessment of the proposed changes to a service. 

• Some voluntary and community bodies will have greater expertise 
and capacity to submit EOIs than others, so the Council will need to 
work with some groups that submit EOIs to improve them. 

• The proposed two-month annual window for submission of EOIs 
would not disadvantage particular equalities groups. It would not 
come into effect until June 2013, which will allow all interested 
groups enough time to prepare responses.  

• The proposed administrative processes would not impact 
disproportionately on any equalities groups. All guidance and forms 
will be made available via the Council’s website and in hard copy, 
in alternative formats or in community languages on request. Any 
correspondence with relevant bodies will also be made available in 
alternative formats or community languages on request. 
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(d) Environmental Implications 
 
4.5 The proposed process for responding to the Right to Challenge will 

have a low environmental impact. 
  
(e) Consultation 

 
4.6 The proposed process for responding to the Right to Challenge has 

been developed in consultation with the Leader and Executive Council 
for Strategy and Council Officers, including members of the Strategic 
Leadership Team, the Head of Legal Services and the Strategic 
Procurement Advisor. Once the Right to Challenge has been 
implemented, Council officers will attend relevant voluntary and 
community sector events to outline the City Council’s approach. 

 
(f) Community Safety 
 
4.7 There are no direct community safety implications of the proposed 

process for responding to the Right to Challenge, but there is the 
potential for relevant bodies to express an interest in delivering 
community safety services provided by the Council. 

 
5. Background papers  
 
5.1 These background papers were used in the preparation of this report: 

• The Localism Act 
• Community Right to Challenge Statutory Guidance 
• The Community Right to Challenge (Fire and Rescue Authorities 

and Rejection of Expressions of Interest) Regulations 2012 
• The Community Right to Challenge (Expressions of Interest and 

Excluded Services) (England) Regulations 2012 
 
6. Appendices  
 
Appendix 1 - Key regulations relating to the Right to Challenge 
Appendix 2 – Proposed process for responding to the Right to Challenge 
 
7. Inspection of papers  
 
To inspect the background papers or if you have a query on the report 
please contact: 
 
Author’s Name: David Kidston 
Author’s Phone Number:  01223 - 457043 
Author’s Email:  david.kidston@cambridge.gov.uk 
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Appendix 1 – Key regulations relating to the Right to Challenge 
 
 
Grounds for rejecting an Expression of Interest (EOI) 
 
• The local authority considers that the EOI is frivolous or vexatious. 
• The service is integrated with a service provided by the NHS and the 

continued integration of the service is critical to the well-being of service 
users. 

• The service is already the subject of a procurement exercise. 
• The local authority has entered into negotiations with a third party to 

provide a service, and at least part of these negotiations has been 
conducted in writing. 

• The service has been stopped, or a decision has been taken in writing to 
do this. 

• The local authority considers, based on the information in the EOI, that 
the relevant body or any sub-contractors are not suitable to provide or 
assist in the provision of the service. 

• The relevant body provides inadequate or incorrect information in the 
expression of interest.  

• The local authority considers that accepting the EOI would contravene 
the rule of law or a breach of a statutory duty. 

 
 
Information that must be contained in an EOI 
 
• Information about the financial resources of the relevant body submitting 

the expression of interest. 
• Evidence that demonstrates that by the time of any procurement exercise 

the relevant body submitting the EOI will be capable of providing or 
assisting in providing the relevant service. 

• Information about the relevant service and the geographical area that the 
EOI relates to. 

• Information about the outcomes to be achieved by the relevant body, 
including: 

• How the provision will promote or improve the social, economic or 
environmental well-being of the relevant authority’s area 

• How it will meet the needs of the users of the relevant service. 
• Where the relevant body consists of local authority employees, how the 

relevant body proposes toe engage other employees of the local 
authority who are affected by the EOI. 
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